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Meet the New ICAA Lobbyists 
ICAA Lobbyist Julie Fleming has taken a breather from her daily duties at the 
Capitol after seven years of great service to Iowa prosecutors and public safety. 
We will miss her greatly.  

Even so, the Board of Directors is pleased to announce the engagement of Susan 
Cameron and Joe Kelly as the new ICAA legislative Liaisons for 2005. Julie and 

Cory have worked with each of them on 
issues of joint concern in prior sessions 
and the Board is confident of their ability 
to build on the good work done by Julie 
for all prosecutors and the public in Iowa.   
 
Welcome Susan and Joe 

Charitable Contributions as a Part of a 
Sentence 
 

One of the 2005 ICAA legislative priorities is the elimination of Iowa Code Section 
907.13, the provision that allows the modification of an order for community 
service with the substitution of a payment to a charitable organization. You 
should recall that the Prosecutorial Standards and Conduct Committee has for 
many years warned of the ethical dangers inherent in such matters, especially 
when made a part of the initial sentencing order. (See Ethical Notes in 
Annotations for September 2002, March 2003, and March 2004.) 

This is also not a new issue for the Judiciary outside of Iowa. Numerous other 
states have condemned the practice of judges ordering contributions to a charity 
as part of criminal sentences. Please take a look at the article from Judicial 
Conduct Reporter, Winter 2000, which is attached to this newsletter.  

The March 2004 Ethics Note is republished here: 

Ethics Note re "Charitable Donations" 

The Iowa County Attorneys Association Prosecutorial Standards and Conduct 
Committee has carefully considered the ethical and related issues involved in 
charitable donations in criminal cases and provides its conclusions and guidance: 

The Committee is of the opinion that the use of charitable donations as a tool in 
plea bargaining for all levels of crime is improper.  First, there is the appearance 
of impropriety that may attend the selection of the “charity” as well as the 
individual making the selection. See ICAA Prosecution Standard 1.1(D).  Public 
confidence in the independence and integrity of Iowa prosecutors can be easily 
undermined simply through public perception.  Second, the financial ability or 
inability of a defendant to make the payment is likely an impermissible 
consideration in determining whether to enter into a plea agreement.  See 
Standard 3.2. 

It is also clear that charitable donations are not proper in non probation 
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circumstances.  Iowa Code Section 907.13(1) allows the Court to establish “as a 
condition of probation that the defendant perform unpaid community service…”.  
Only thereafter may the Court modify the plan to allow, in lieu thereof, a 
donation to a charitable organization. 

http://www.iowadec.org/
http://www.iowa-icaa.com/CLE/CLE.2004.pdf
http://www.iowa-icaa.com/CLE/CLE.2004.pdf
http://www.judicial.state.ia.us/regs/CLE_IA_2004.rtf
http://www.judicial.state.ia.us/regs/CLE_IA_2004.rtf
http://www.judicial.state.ia.us/regs/CLE_IA_2004.rtf
http://www.judicial.state.ia.us/regs/CLE_IA_2004.rtf


 

 

Section 907.13 specifically prohibits contributions to a "governmental 
subdivision."  The Committee is of the opinion that that prohibition should apply 
to all entities or programs related in any manner to a governmental subdivision.  
Examples: DARE program operated by a law enforcement agency; forfeiture and 
controlled substance investigation funds; DNR trust funds; schools; and, library 
or parks and recreation boards. 

It is also important to note that the inclusion of religious organizations as 
recipients is problematic in that such entities are NOT included within the 
definition of "charitable organization" in Iowa Code Section 13C.1. 

Assuming that deferred prosecution cases do not include court imposed 
probation, the use of charitable donations in such cases would be without 
statutory authority and, therefore, improper.  The use of charitable donations not 
specifically authorized by statute may constitute a violation of the ethical 
considerations and disciplinary rules. 

No matter how deserving the individual charitable organization, the role of the 
criminal justice system should not be to generate funds for charity. In fact, a 
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payment mandated by court order totally loses its “charitable” character under 
those circumstances. The practice that has developed in the criminal justice 
system in the use of donations has resulted in misuse and abuse of the otherwise 
well-intentioned statute.  In its public statement on February 24, 2004, the Iowa 
Supreme Court called for not only the repeal of a portion of Section 907.13, but 
for the express prohibition of “donations” within the criminal justice system.   

By this advisory, the Committee strongly recommends, consistent with its prior 
admonitions, that prosecutors discontinue the use of charitable donations which 
do not strictly comply with Section 907.13 as indicated herein.  

“Lifetime Parole” for Certain Sex Offenders 

Iowa Code Section 903B.1 (3) 
 

Now here is a section of the Iowa Code with which you may be unfamiliar: 

903B.1(3).  Certain felony sex offenses with a child twelve years of age or 
younger can result in a “special sentence committing the person into the custody 
of the director of the Iowa Department of Corrections for the rest of the person’s 
life, with eligibility for parole as provided in Chapter 906.” This special sentence 
shall commence upon completion of the criminal sentence and may include 
hormonal intervention therapy as well as other terms deemed appropriate to 
protect the public. There is no discharge from parole. 

 

 

 
 

 

 



AG Sunshine Advisory 
 

A Bulletin on Iowa Open Meetings and Public Records Laws 
 

By Attorney General Tom Miller - December 2004 
 

Paper Files? Electronic Files? Tapes? 
 Public records are stored in many formats! 

  
            Modern government offices conduct business that generates records in 
many forms, including paper and electronic files, CDs, floppy disks, 911 voice 
tapes, and video tape recordings.  How does Iowa's Public Records Law apply to 
various formats in which government bodies store information?  How does 
government take advantage of the benefits of modern technology, and still 
assure the public's right of access under the Public Records Law? 
  
            Here are principles regarding public access to public records in 
various forms: 
  
 
C C      Scope: Iowa's Public Records Law applies to all records "preserved in any 

medium."  Iowa Code sec. 22.1(3).  Government cannot deny the public 
access to a record simply because it is stored in a format that makes access 
difficult or challenging.   (Example: See September 2004 Sunshine Advisory on 
access to information in data processing software -- "Logging on: How Do You 
Apply the Public Records Law in a Computer Age?") 

  
 
C C      Uniform Application:  The Public Records Law must be applied uniformly, 

regardless of the format in which a record is stored.  Iowa law generally gives 
people the right to examine and copy public records, but it recognizes 
numerous exceptions for records that must or may be kept confidential.  
Uniform application of any exceptions to disclosure may require a government 
body to transcribe or edit information.  For example, a 911 audio tape included 
in a peace officer's investigative report may need to be transcribed or edited in 
order to disclose only the date, time, specific location, and immediate facts 
and circumstances surrounding a crime. See Iowa Code sec. 22.7(5).  

 
  
C C      Copy Fees: Government bodies may charge the public the actual cost of 

examination and copying.  Iowa Code sec. 22.3.  So, decisions about the 
format in which public records are stored should include consideration of 
reasonable costs of providing access to the public.   

 
            Remember:  Modern technology makes storage of information in 
various forms efficient for government - but the public's right of access 
to information must be assured.   
  
            Citizens who have inquiries or complaints about public records or open 
meetings may call the Iowa Citizens' Aide/Ombudsman Office - toll-free at 888-
IA-OMBUD (888-426-6283.) 
  
            "Sunshine Advisory" bulletins provide information on Iowa's public 
records and open meetings laws - our "Sunshine Laws."  The bulletins are a 
resource for public officials and citizens.  Local officials should obtain legal advice 
from their counsel, such as the city or county attorney. 
  

            '     '     '     '     '     '     '     '     '     '     '     ' 
  

Iowa Attorney General's Office:  Hoover Building, Des Moines, Iowa 
50319. 
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CONFLICT: ASSISTANT COUNTY ATTORNEY 
AND MEMBER OF PLANNING COMMISSION 
 
Ethics Opinions 
Iowa Supreme Court Board of Professional Ethics and Conduct 
 
 
Date of Opinion: 12/09/2003  
 
Opinion Number: 04-03 
 
Title: CONFLICT: ASSISTANT COUNTY ATTORNEY AND MEMBER OF COUNTY 
PLANNING COMMISSION 
 
Opinion: You have requested an opinion as to whether it is a violation of the Iowa 
Code of Professional Responsibility for you to serve as a part-time Assistant Scott 
County Attorney while at the same time serving as a member of the county’s 
Planning and Zoning Commission. This opinion assumes that the Scott County 
Planning and Zoning Commission is the type of county zoning commission 
contemplated by Iowa Code §335.8 (2003). You state you are not part of the 
division of the Scott County Attorney’s Office that provides legal services to the 
Planning and Zoning Commission and this opinion assumes that you will not 
provide legal advice to the Commission while you are a member. You also state 
you have served as a member of the Scott County Planning and Zoning 
Commission for four years before accepting a position as an Assistant Scott 
County Attorney. 
 
The Board’s predecessor addressed an analogous situation in Opinion 89-07. In 
that opinion, the Committee on Professional Ethics said – absent actual conflict of 
interest – there was no impropriety in one member of a law firm serving as city 
attorney in a city where another member of the same firm was a member of the 
city council. 
 
It is the opinion of the Board that the same reasoning should control in your 
situation and absent actual conflict of interest it is not a violation for you to serve 
in both public positions. The Board would, however, draw your attention to DR 5-
102(A) which under certain circumstances may disqualify the County Attorney’s 
office from representing the Commission should you be called as a witness in 
litigation involving the Commission. Likewise, Canon 9 of the Code of Professional 
Responsibility may require you to step down from one or both of your public 
positions to avoid the appearance of impropriety, should circumstances create 
that appearance. 
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